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Lack of a Will or Living Trust.  The major problem we see is a total lack of any estate planning.  In the absence of a Will or Living Trust your assets are distributed in accordance with state law.  People you want to benefit often get nothing.  A County Judge will appoint someone to administer your estate.  Your survivors will have to prepare your estate plan themselves, using the limited tools available after the fact.  Without some advance planning your heirs may end up paying estate taxes that could have been easily avoided.

Leaving everything to your Spouse.  This ignores federal and state estate taxes on the second to die for estates larger than the exemption amount [called the unified exclusion].   Federal estate taxes are hefty.  They start at a minimum of 41% and rise to 50%.  Leaving everything to your spouse wastes the unified exclusion of the first spouse to die.  The solution is to set up a trust called a Credit Shelter Trust that is activated on the death of the first spouse. The executor puts the first spouse's unified exclusion amount [up to 1.5 million dollars in 2005] into the Trust and the balance of the estate goes directly to the surviving spouse. The trust pays income & principal to the surviving spouse, and the remainder of the trust assets go to the children after the second spouse dies.

Incurring state inheritance tax liability.  Prior to 2002 the federal and state exemption from estate taxes were the same.  But the federal unified exclusion has increased to $1.5 million while the Wash. State exclusion is only $850 thousand.  Most Wills contain a formula that uses the federal unified exclusion to calculate the amount to put into the Credit Shelter Trust.  However, if the Will of a person dying in 2002 or later uses the federal exclusion their estate will have to pay a substantial Wash. state estate taxes.  Funding formulas should be revised to allow your spouse to decide which exclusion to use in the year you die - based on the legal environment and the size of your estate at that time.

Relying mainly on non-probate assets.  Some couples put all their real property, and their bank & brokerage accounts in Joint Tenancy with Right of Survivorship so the surviving spouse gets it automatically. They leave retirement accounts and life insurance proceeds to their spouse by  beneficiary designations.  Or they give all their assets to their surviving spouse in a community property agreement. These assets pass directly to the survivor or beneficiary, outside of probate.  However, when your assets go directly to the surviving spouse you waste the unified exclusion of the first spouse to die.  Also, there are usually some assets they forgot about, which must go through probate.

Inadvertently leaving unequal gifts. Sometimes children and other heirs are named as beneficiaries of non-probate assets.  A father may hold stocks in a brokerage account jointly with her daughter, and he may name his son as the beneficiary of his IRA.  But if one account has a higher long term rate of return than the other the father ends up treating each child very differently - which was not at all what he originally intended.

Using the wrong type of ownership.  You should be sensitive to how your assets are titled.  If real property is held as joint tenants with right of survivorship or your stocks are held in a joint brokerage account designated as TOD or POD it can't be used in a Credit Shelter Trust. This interferes with the tax planning in your Will and may cause the second to die to pay unnecessary estate taxes.  Persons with potentially taxable estate should normally own assets as community or separate property.

No designated Guardian for your children.  Your Will should identify the person you would like to serve as Guardian of your minor children if both you and your spouse die.  The person you select can be challenged in court as unsuitable, but your nomination carries tremendous weight.  If you have not done this in your Will the issue goes to court and a County Judge decides who will be their Guardian.

Improper beneficiary designations.  IRAs, qualified retirement plans, annuities, and life insurance all pass to the persons identified in your beneficiary designations. Improper beneficiary designations could cost the estate large sums of money in estate and income taxes.  For example, If you name your estate as a beneficiary for your Regular IRA the persons who receive it must withdraw the entire balance within five years and pay ordinary income taxes on it.  If your beneficiaries are not clearly identified by their full legal name and age the designation may fail.

Taxable life insurance.  Your insurance agent told you that life insurance was exempt from federal income tax.  That’s true, but its not exempt from estate tax.  Life insurance death benefits are considered part of your taxable estate.  However, there is an easy to understand planning strategy that we can use to eliminate estate taxes from life insurance.
Obsolete documents.  I run into people who haven’t changed their Will in 30 years.  But the tax laws have sure changed a lot since then.  The brother you named as an executor may have moved to another state.  Births, illness, death, divorce, remarriage, and other changes can substantially affect your estate plan and your Will.
Naming the wrong people to administer your estate.  The person you name as the personal representative (executor) has three major duties:  (a) to collect your assets, (b) to pay all your obligations, and (c) to distribute the remaining assets to the beneficiaries.  These can be complicated, technical, and time-consuming, especially if one or more trusts is involved.  An ailing spouse who has never managed money is probably not going to be up to this task.
Inadequate instructions for implementing your estate plan. Washington law allows people to attach a list to their will which identifies specific items of personal property and who is to receive them.  However, this must be done in a very specific way.  This process and other key points should be covered in a short set of Will Instructions. If your Will creates a trust upon your death you should have a simple letter of instructions to your future Trustee regarding how to implement the trust and act as a trustee.  These Will and Trust Instructions constitute the Owner's Manual for your estate plan.

Not keeping good records for your Administrator.  The best estate plan can founder if your administrator can't find the records and documents necessary to mange your estate.  You should have some Instructions to the Administrator that tell where all of you financial and vital records are stored.  These include tax returns, insurance policies, business records, financial holdings, real property information, and other records.  Your instructions should also provide a list of your credit card, bank, and brokerage accounts, including numbers and addresses.  Finally, they should set forth the names and telephone numbers of your insurance agents, accountant, attorney, investment advisor and other essential persons.

If any of the above red flags are flying over your estate plan  telephone Attorney Robert L. Bergstrom at  (206) 669-2790 or (425) 482-2564
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